athlone election. 



RETURN to an Order of the Honourable The House of Commons, 
dated 30 April 1874 -,—for, 



"That a Copy of the Special Case and of the Shorthand Writer’s 
Notes of the Judgment of the Court of Common Pleas in Ireland , 
in the Matter of the JV.thlone Election Petition, be laid before this 
House.” 



COMMON PLEAS, IRELAND. 



The Parliamentary Elections Act, 1868, and the Ballot Act, 1872. 



In the Matter of the Election for the Borough of Athlone, holden on the 2nd and 5th days 
of February 1874. 



Edward Sheil - - - Petitioner. 

John James Ennis, Esq., and "Walter Nugent, Esq., 

as and being High Sheriff for the County of Westmeath - Respondents. 



SPECIAL CASE 

Stated for the decision of the Court of Common Pleas, in the Matter of the said Election 
Petition, pursuant to an Order of the Right Honourable Mr. Justice Lawson obtained 
for that purpose by the Petitioner. 

1. The said election was holden on the 2nd and 5th days of February 1874. The 
petitioner and the respondent, John James Ennis, were the only candidates. The respon- 
dent, Walter Nugent, as high sheriff of the county of W estmeath, was the returning officer . 
for the said borough at the said election. 

2. The said returning officer’s return to the writ under which the said election was. 
holden was in the words and figures following, viz. : 

“ I certify that John James Ennis and Edward Sheil each obtained 140 votes, and 
I not being a registered elector of the borough of Athlone, had no authority to give 
any deciding vote.” 

S. The number of ballot papers delivered to electors in the aggregate was 315 ; on the 
examination by the sheriff two ballot papers were found not to be marked by a oioss or 
any mark to indicate for whom the elector rntended to vote, and the sheriff rejected those 
two ballot papers; eight of the ballot papers were marked with a cross oppo: “<»■ b “‘ 
the left-hand side of petitioner’s name, and the .sheriff rejected these eight s 13 of ballot 
papers were marked with a cross opposite petitioner’s name, and on the right-hand side, 
Lt in the same column or compartment of the ballot papers with petitioner a name .and 
the sheriff rejected these 13 ; one ballot paper had written upon it a name, and the shentt 
rejected the foting paper. The votes allowed for petitioner, after such rejections, amounted 
to 140. Petitioner submits and contends that the sheriff ought not to have rejected 
but ought to have counted said 13 and eight ballot papers as votes for petihoMr, and 
leaves it as a question for the court in each case, whether the skenff ought to have rejerted 
or ought to have counted said 13 and eight ballot papers. . The respondent, Johr i James 
Ennis! submits and contends that the returning officer was right m rejecting all. said ballot 
papers, inasmuch as respondent contends that said ballot papers were marked in a manner 
contrary to the Act and rules. 

... 4. Eight 
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2 SPECIAL CASE AND JUDGMENT IN THE MATTER OP 

4. Eight of the ballot papers were marked with a cross opposite said Mr. Ennis’s name 
and on the right-hand side, but in the same column or compartment of the ballot papers 
with Mr. Ennis’s name, and the sheriff rejected these eight; one of the ballot papers was 
marked with a cross opposite Mr. Ennis’s name, but on the left-hand side, and the sheriff 
rejected same ; two of the ballot papers had a name written upon them respectively and 
the sheriff rejected these two. r l he votes allowed, after such rejection, for Mr. Ennis 
amounted to 140. Respondent, Mr. Ennis, submits, and leaves it as a question in each case 
for tire court, whether the sheriff ought to have rejected or ought to have counted said 
eight ballot papers and first-mentioned one ballot paper. 

5. The petition was filed on tire 12th day of February 1874, and prayed that it mioht 
be determined that the said John James Ennis was not duly returned, and that the 
petitioner alone ought to have been returned and declared duly elected Member for the 
said borough, and that the said Walter Nugent might be deemed a respondent thereto • and 
that he or the said J ohn James Ennis might be ordered to pay the costs of the petition, and 
the proceedings thereon. The proper security to answer costs have been lodged in the 
Bank of Ireland by the petitioner, and an appearance to the petition has been duly entered 
by the agents for both respondents. 

6. On the hearing of this special case before the court, all the ballot papers are to be 
produced and inspected by the court, if necessary, as also the sheriff’s report under the 
36th rule ; and the court is to be at liberty to draw inferences of fact. 

The questions for the opinion of the court are the following : — - 

(a.) Whether the sheriff was right in rejecting any, and which, of said baliot 
papers. 

(J>.) Whether any, and which, of the ballot papers so rejected should have been 
counted for the petitioner. 

(c.) Whether any, and which, of the ballot papers so rejected should have been 
counted for the respondent, John James Ennis. 

(d.) The petitioner, or the said John James Ennis, to be declared entitled to be 
returned as and to be Member of Parliament for said borough, according to the 
opinion of the court upon the foregoing questions, or that the return made by the 
said returning officer he declared a good and valid return, and the costs of said 
petition and proceedings thereon to be paid by such of said parties hereto, or to abide 
such other order in reference thereto as the court shall direct. 

David Fitzgerald, Jun. 

Richard Arm strong. 

H. II. MacDermot. 

D. C. Heron. 

A. J. Nicolls. 

20 April 1874. 

James A. Lawson. 

Received, C. G. Burke. 



COMMON PLEAS, IRELAND. 



Friday, 24th April 1874. 

The Election Petition for the Borough of Athlone. 



Edward Sheil ------ Petitioner. 

John James Ennis - Respondent 



The special case stated for the opinion and decision of the Court of Common Pleas 
in this matter, having been called on for argument, Mr. Serjeant Armstrong, with whom 
was Mr. David Fitzgerald, appeared as counsel for the petitioner, Mr. Sheil; Mr. 
Heron, Q.c., with whom was Mr. MacDermot, appeared as counsel on behalf of the 
respondent, Mr. John James Ennis; and Mr. Gerald Fitzgibbon, Q.c., with whom was 
Mr. Nicolls, appeared as counsel on behalf of the returning officer for the borough ot 
Athlone, Major Walter Nugent, high sheriff of the county of Westmeath. 

The learned counsel for the respective parties having been heard, 

• The 
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THE ATHLONE ELECTION PETITION. 3 

The Lord Chief Justice of the Common Pleas delivered the judgment of the Court as 
follows : — 

His Lordship said : As a matter of fact we entertain no doubt at all that under the true 
construction of this ' Act ot 1 arliament, tile votes on the right-hand side of the ballot 
papers ought to have been received by the sheriff, and that means that Mr. Sheil ouvht 
to have a legal majority, and therefore we shall so record that in our opinion he onjht 
to have been declared duly elected. With respect to the question of costs, we wish to 
take time to consider the matter. We don’t decide the question as to the votes on the 
left-hand side, and wo will specially state in onr certificate that we don’t think it necessary 
to consider whether the votes on the left-hand side are good or bad, because not countini 
them, and merely deciding on the right-hand votes, gives Mr. Sheil a majority, and there” 
fore the counting of the left-hand votes would not alter the matter. 



COMMON PLEAS, IRELAND. 

Saturday, 25th April ] 874. 

The Election Petition for the Borough of Athlone. 

Edward Sheil Petitioner. 

John James Ennis Bespondent. 



This matter having been called, the before-named counsel for the petitioner, respon- 
dent, and returning officer appeared, when the final judgment of the Court, relating to 
tlie costs ot the petition, which had been reserved from the previous day, was delivered by 

The Lord Chief Justice of the Common Pleas, who said: — 

In this matter, which stood over to consider what should be done with the costs, the 
lacts ot the case are these : It appears that the sheriff, as far as we can see, of his own 
instance, without either party insisting on it, ruled that all these votes [those marked on 

e right-hand side] should be rejected ; that being so, we are of opinion there was no 
misconduct by cither party. e think it a misfortune, but that under the circumstances 
tne proper course is that each party must abide his own costs. 

Mr. Fitzgiblon, Q.C.] My Lord, I appear on behalf of the sheriff 

The Lord Chief Justice."] Yesterday we disposed of the case of the sheriff, there being 
nothing in tlie case to show any misconduct on his part. 



I certify the foregoing to be a correct transcript of my notes. 
Saturday, 25th April 1874. 



Henry Coulter. 



144. 
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ATHLONE ELECTION. 



COPY of the Sfrciae Case and of the Sbokt- 
□akd Writer’s Notes of tlic Judgmest of the 



Court of Common Peeas in Ireland, in the 
Matter of the Atheoise Erection Petition. 



( Sir Charles 



Hike.) 



A May ,874.°”’ 
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